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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued March 19, 1996       Decided May 17, 1996

No. 95-5181

WANDA HENKE AND ROBERT HENKE,
APPELLANTS

v.

UNITED STATES DEPARTMENT OF COMMERCE 
AND NATIONAL SCIENCE FOUNDATION,

APPELLEES

Appeal from the United States District Court
for the District of Columbia

(No. 94cv00189)

Eric R. Glitzenstein argued the cause for the appellants.  Katherine A. Meyer was on brief.

Wendy M. Keats, Attorney, United States Department of Justice, argued the cause for the appellees.
Frank W. Hunger, Assistant Attorney General, Eric H. Holder, Jr., United States Attorney, and
Leonard Schaitman, Attorney, United States Department of Justice, were on brief.

Before:  WALD, GINSBURG and HENDERSON, Circuit Judges.

Opinion for the court filed by Circuit Judge HENDERSON.

KARENLECRAFTHENDERSON, Circuit Judge: At issue in this Privacy Act case is the decision

of the NationalScience Foundation (NSF) not to identify who among twelve peer reviewers prepared

written evaluations of an ultimately unsuccessful research grant proposal. NSF withheld their names

pursuant to Privacy Act exemption (k)(5) which protects the identity of a source who, under an

express promise of confidentiality, provides an agency with information regarding, inter alia, the

suitability or qualifications of an applicant for a federal contract.  The district court granted NSF

summary judgment and we affirm.

I.

NSF is an independent agency of the federal government charged with promoting scientific

USCA Case #95-5181      Document #200371            Filed: 05/17/1996      Page 1 of 12



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

and engineering progress in the United States. 42 U.S.C. §§ 1861 et seq. NSF does not itself

conduct research.  Instead the agency operates a number of programs designed to initiate, support

and promote basic research in the physical, natural and social sciences. NSF has traditionally used

grant agreements to support scientific research projects.  The agency receives grant proposals

primarily from educational institutions but also from commercial firms (typically small businesses)

and, less frequently, from individuals. Joint Appendix (JA) 17.  Each proposal must name a principal

investigator or "PI," the scientist responsible for conducting the research and publishing the results.

JA 176.  The PI is the key figure behind an NSF grant.

NSF is heavily dependent on an advisory "peer review" process to evaluate grant proposals.

JA 152. That is, an NSF grant proposal is reviewed by outside experts knowledgeable in the

particular scientific or engineering field represented by the proposal. Reviewers are asked to evaluate

a proposal according to four general criteria, one of which assesses the applicant's research

performance competence, including the capability of the investigator. JA 86.  NSF either solicits peer

reviews by mail or assembles a panel of peer reviewers to review grant proposals.  JA 88.

Panel review typically works like this. A peer review panel convenes to consider a large

number of proposals. In addition to full panel consideration, each proposal receives several written

evaluations drafted by individual panel members. The full panel rates each proposal either "highly

recommended," "recommended" or "not recommended." JA 145.  An NSF Program Officer then

considers the written reviews, the panel recommendation and other factors and makes a funding

recommendation.  Id. NSF supervisory personnel then review the Program Officer's recommendation

and, after weighing various considerations, decide whether to fund the proposal.  JA 143.

When NSF rejects a grant proposal the agency notifies the PI and furnishes a summary of the

review panel's discussion (if any) as well as verbatimcopies of written reviews but redacts the authors'

names. JA 312.  NSF's policy is to protect the confidentiality of all of the peer reviewers who draft

written comments.  See infra Part III. As the General Accounting Office (GAO) has observed,

"Confidentiality ... helps ensure that peer reviewers will give candid comments on grant applications

by protecting reviewers from possible reprisal by applicants." GAO Report, Peer Review:
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 1The Privacy Act regulates the collection, maintenance and dissemination of personal
information by federal agencies.  Subsection (d) of the Privacy Act generally grants an individual a
right to locate and seek amendment of records that pertain to him if the records are maintained
within a "system of records."  A "system of records" means a group of records under an agency's
control from which the agency retrieves information by the individual's name or personal
identifier.  5 U.S.C. § 552a(a)(5).  NSF maintains a system of records entitled "Principal
Investigator/Proposal File" which covers each person that requests support from NSF either
individually or through an academic institution or business.  53 Fed. Reg. 26,691 (July 14, 1988)
(providing notice of existence of system of records as required by 5 U.S.C. § 552a(e)(4)).  The
system contains the following information:  the name of the PI, the proposal and its identifying
number, supporting data from the applicant institution or business (if any), a review record,
financial data and peer review evaluations.  Information in the system is indexed and retrieved by
the names of the PIs.  Id.  

 2Subsection (k) of the Privacy Act contains a list of exemptions pursuant to which an agency
may exempt a system of records from several of the Act's provisions, including the general access
provision, subsection (d).  The exemptions are not self-executing.  Rather, an agency must

Compliance With the Privacy Act and Federal Advisory Committee Act (1991) ("GAO Report") at

4 (JA 226).

II.

Dynamic In Situ Geotechnical Testing, Incorporated (Dynamic) submitted a grant proposal

to NSF in April 1993. Dynamic's application listed appellants Wanda and Robert Henke (Dynamic's

co-owners) as the project's PI and co-PI, respectively, meaning that they were the scientists

responsible for carrying out the research. A peer review panel consisting of twelve experts from

universities and other government agencies convened in August 1993 to evaluate Dynamic's proposal

and thirty-six others. Before the meeting four of the twelve panelists had each prepared written

comments regarding Dynamic's proposal. The panel recommended against funding the proposal and

NSF ultimately denied funding.  Thereafter the agency, in accordance with its standard practice,

notified Wanda Henke and provided her with a summary of the panel discussion and verbatim copies

of the four written reviews with authors' names redacted.

Wanda Henke then filed with NSF a Privacy Act request seeking the names of the four peer

reviewers who prepared the written comments as well as the names of the other eight panel members

who evaluated Dynamic's proposal.1 In response NSF disclosed the names of the twelve panel

members but refused to indicate which four authored the written comments. NSF relied on 45 C.F.R.

§ 613.6(a) which implements Privacy Act exemption (k)(5).2 Exemption (k)(5) provides that an
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promulgate a rule in order to implement an exemption.  5 U.S.C. § 552a(k).  NSF promulgated a
rule (45 C.F.R. § 613.6(a)) to implement exemption (k)(5).  The rule exempts the "Principal
Investigator/Proposal File" system of records from subsection (d) to the extent access would
reveal the identities of peer reviewers.  53 Fed. Reg. 26,691 (1988) (proposed rule);  53 Fed. Reg.
42,951 (1988) (final rule).  

agency may promulgate rules to exempt from the Privacy Act's access provisions a system of records

that is

investigatory material compiled solely for the purpose of determining suitability,
eligibility, or qualifications for Federal civilian employment, military service, Federal
contracts, or access to classified information, but only to the extent that the disclosure
of such material would reveal the identity of a source who furnished information to
the Government under an express promise that the identity of the source would be
held in confidence.

5 U.S.C. § 552a(k)(5) (emphasis added). NSF has construed "Federal contracts" in exemption (k)(5)

to encompass NSF grant agreements.  45 C.F.R. § 613.6(a).

In February 1994 the Henkes filed this Privacy Act suit seeking the names of the four peer

reviewers.  See 5 U.S.C. § 552a(g)(1)(B), (g)(3)(A). On cross-motions for summary judgment the

plaintiffs argued that exemption (k)(5) was inapplicable on the grounds that (1) the reviewers did not

act under an express promise of confidentiality and (2) the reviewers provided information in

connection with an application for a federal grant, not a federal contract. The district court granted

NSF summary judgment on both issues and the plaintiffs appeal.  Our review is de novo. Sellers v.

Bureau of Prisons, 959 F.2d 307, 310 (D.C. Cir. 1992).  We address each issue in turn.

III.

Exemption (k)(5) protects the identity of a source only if he "furnished information to the

Government under an express promise that the identity of the source would be held in confidence."

The four peer reviewers who drafted comments in connection with Dynamic's proposal used an NSF

evaluation form which informed them that "[i]t is the policy of the Foundation that reviews will not

be disclosed to persons outside the Government, except that verbatim copies without the name and

affiliation of the reviewer will be sent to the principal investigator." JA 98.  The form further states

that "the identity of reviewers will be kept confidential to the maximum extent possible."  Id. This
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 3See, e.g., National Science Foundation Peer Review, Report of the Subcommittee on
Science, Research and Technology of the House Committee on Science and Technology, 94th
Cong., 2d Sess. 44-45 (1976) (JA 344) (citing survey results);  Deborah R. Hensler, Perceptions
of the National Science Foundation Peer Review Process:  A Report on a Survey of NSF
Reviewers and Applicants (Dec. 1976) (JA 355) (citing survey results);  Aff. of Dr. Harold C.
Britt, NSF Program Director at 2 (JA 150) ("A few reviewers would still cooperate in a fully open
system but they would be generally the most senior and not always the most knowledgeable about
a particular technical issue.");  Aff. of Dr. Benjamin F. Plummer, NSF Program Manager at 3 (JA
161) (loss of confidentiality would "lead to fewer reviews that will be more generalized, less
focused, and less challenging of the science proposed");  see also Thomas O. McGarity, Peer
Review in Awarding Federal Grants in the Arts and Sciences, 9 High Tech. L.J. 1, 77 (1994).  

of course constitutes an express promise of confidentiality. NSF has presumed that a peer reviewer

asked to draft a review of an NSF grant proposal and assess the PI's capabilities not only desires an

assurance of confidentiality but would not provide a candid review (i.e., a critical, thorough review)

without it.  Cf. Department of Justice v. Landano, 113 S. Ct. 2014, 2023-24 (1993) (although

presumption is not all encompassing, government entitled to presume FBI source is confidential

where generic circumstances, such as use of paid informants, support inference of confidentiality in

FOIA exemption 7(D) context).  The record contains scientists' affidavits and refers to studies

showing that absent reviewer anonymity the quality of reviews likely would suffer and, indeed, many

(if not most) peer reviewers would decline to assist NSF or would do so less often.3 Reviewers fear

harassment and lawsuits from disgruntled PIs, Aff. of Dr. Aubrey M. Bush, NSF Program Manager

at 2 (JA 153), and "quite naturally do not want to offend a colleague whom they may like as a person,

or hope to work with in the future," Aff. of Dr. Constance A. Sancetta, NSF Associate Program

Manager at 2 (JA 155), especially "senior researchers in positions of authority," Aff. of Daniel J.

Madden, NSF Program Director at 2 (JA 166). Furthermore, because peer reviewers and PIs often

switch hats—a peer reviewer may be the PI on a future grant application and vice versa—an

identified peer reviewer might fear reprisal at the hands of a disgruntled PI. Sancetta Aff. at 2 (JA

155). It bears emphasizing that many specialized scientific communities are relatively small.  Aff. of

Dr. Stephen J. Mackwell, NSF Program Director at 1 (JA 163). In sum we hold that there is

sufficient evidence on this record to show that each of the four peer reviewers asked to draft written

comments on Dynamic's proposal furnished information to NSF under an express promise that NSF

would hold in confidence his or her identity.
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 4Exemption (k)(5) was not included in the House or Senate bills that formed the Privacy Act; 
rather it was introduced on the floor of the House after President Ford urged the adoption of a
floor amendment to preclude "unlimited individual access to records vital to determining eligibility
and promotion in the Federal service and access to classified information."  120 Cong. Rec.
36,655-56 (1974).  For introduction and debate of exemption (k)(5) in the House, see 120 Cong.
Rec. 36,655-58, 40,884-85 (1974).  

The plaintiffs contend that the requirement in subsection (k)(5) for an express promise of

confidentiality is not satisfied unless the agency can demonstrate that the reviewers requested or

desired non-disclosure. The district court disagreed, stating that "whether the reviewers expressed

a desire to keep their identities confidential is wholly irrelevant to the Court's determination." JA 392.

We would not go quite that far.  Agencies must use subsection (k)(5) sparingly.  Indeed, it is

incumbent upon an agency to determine that promises of confidentiality are necessary.  That

determination, however, may be made categorically. Nothing in either the statute or the case law

requires that NSF apply subsection (k)(5) only to those particular reviewers who have expressly

asked for an exemption and would otherwise have declined to participate in the peer review process.

IV.

Privacy Act exemption (k)(5) protects the identity of confidential sources who provide

agencies with information regarding the suitability or qualifications of applicants for "Federal

contracts." The plaintiffs contend that peer reviewers who assist NSF are not covered by the

exemption because they provide information in connection with federal grants, not federal contracts.

The PrivacyAct does not define the term"Federal contracts" and exemption (k)(5)'s sparse legislative

history is silent on whether Congress intended the term to exclude grant agreements.4 But the

plaintiffs urge that a grant is not a contract, that Congress understood the distinction and that by not

including the term "grants" in exemption (k)(5) Congress categorically declined to protect

confidential sources providing information in connection with federal grants.  We disagree.

"A contract is a promise or set of promises for the breach of which the law gives a remedy,

or the performance of which the law in some way recognizes as a duty."  Restatement (Second) of

Contracts (1979) § 1;  see 1 Williston, Contracts §§ 1, 18 (3d ed. 1957).  A contract has certain

essential elements, to wit, competent parties, lawful subject matter, legal consideration, mutuality of
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 5Among other things, the grantee must agree to do the following:  comply with various record
keeping requirements;  abide by certain requirements regarding the purchase and ownership of
equipment, cost allocation, cost sharing, the retention of consultants, travel expenses and the
treatment of certain income earned as a result of the grant;  comply with certain copyright and
patent requirements;  obtain NSF's written approval before making significant changes;  remit to
the government any interest earned on advanced funds;  comply with various federal statutes,
including certain environmental and antidiscrimination laws;  and make progress reports and final
reports to NSF.  See generally JA 272-79 (Grant General Conditions).  

assent and mutuality of obligation.  1 Williston, Contracts § 1:1 (4th ed. 1990) (discussing "classic

concept of contract");  see Black's Law Dictionary 322 (6th ed. 1990);  see also Farrington v.

Tennessee, 95 U.S. 679, 685 (1878) (discussing Trustees of Dartmouth College v. Woodward, 17

U.S. (4 Wheat.) 518 (1819)). An NSF grant agreement includes the essential elements of a contract

and establishes what would commonly be regarded as a contractual relationship between the

government and the grantee. NSF "agrees to support a specified level of effort for a specified period

of time" and to cover "the costs of the project to be performed under the provisions of the award

instrument" while "[t]he grantee agrees to the performance of the project, to the prudent management

of the funds provided by the grant, and to the provisions of the award instrument." NSF Grant Policy

Manual (July 1989) at I-3 (JA 308). The award instrument in turn imposes numerous conditions to

which the grantee must agree to receive the grant funds.5 Acceptance of the grant occurs when the

grantee takes action to obtain the grant funds from the government, unless NSF requires written

acceptance.  Id. at I-4 (JA 309). NSF can suspend or terminate a grant when "the grantee has

materially failed to comply with the terms and conditions of the grant." JA 277-78.  Finally, the

government can, at least in some circumstances, sue to enforce the conditions of an NSF grant

agreement.  See United States v. Marion County Sch. Dist., 625 F.2d 607, 609 (5th Cir. 1980) ("As

the Supreme Court has long recognized, the United States may attach conditions to a grant of federal

assistance, the recipient of the grant is obligated to perform the conditions, and the United States has

an inherent right to sue for enforcement of the recipient's obligation in court."), cert. denied, 451 U.S.

910 (1981);  accord Brown v. Califano, 627 F.2d 1221, 1232 n.67 (D.C. Cir. 1980). There is no

indication that Congress intended the term "contracts" to have a different or specialized meaning
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 6See McGee v. Mathis, 71 U.S. (4 Wall.) 143, 155 (1866) (regarding land grant, "It is not
doubted that the grant by the United States to the State upon conditions, and the acceptance of
the grant by the State, constituted a contract.  All the elements of a contract met in the
transaction,—competent parties, proper subject-matter, sufficient consideration, and consent of
minds.");  50 Comp. Gen. 470, 472 (1970) ("It has been our position that the acceptance of a
grant of Federal funding which is not unconditional but is subject to conditions which must be met
by the grantee creates a valid contract between the United States and the grantee.") (citing 41
Comp. Gen. 134, 137 (1961)).  

 7The Grants Act, since repealed, gave agencies the discretion to use both grants and
procurement contracts to fund basic scientific research.  The FGCAA sets out a framework
whereby an agency's choice of legal instrument turns initially on the purpose of the transaction.  If
the purpose is to acquire property or services for the direct benefit or use of the federal
government, the agency is to use a procurement contract;  if the purpose is to stimulate or support
an activity that serves a public purpose, the agency is to use a grant or cooperative agreement. 
The choice between a grant and a cooperative agreement then turns on the anticipated level of
agency involvement with the recipient during the performance period:  if the agency anticipates
substantial involvement, the agency is to use a cooperative agreement;  if the agency anticipates
limited involvement, the agency is to use a grant.  

 8Cf. 5 U.S.C. § 552a(m).  Subsection (m) of the Privacy Act, entitled "Government
contractors," provides:

(1) When an agency provides by a contract for the operation of ... a system of
records to accomplish an agency function, the agency shall ... cause the
requirements of [the Privacy Act] to be applied to such system.  For purposes of
subsection (i) of this section [criminal penalties] any such contractor and any
employee of such contractor ... shall be considered to be an employee of an
agency.

within the context of exemption (k)(5).6

The plaintiffs point out that in the Grants Act of 1958 (Grants Act), 42 U.S.C. §§ 1891-93

(repealed), and its successor, the Federal Grant and Cooperative Agreement Act of 1977 (FGCAA),

31 U.S.C. §§ 6301 et seq., Congress drew a distinction between grants and procurement contracts.7

But neither statute supports the categoricalproposition fromwhich the plaintiffs seek to benefit—that

a federal grant agreement can never be deemed a federal contract, that the two are somehow

inherently mutually exclusive. And unlike the Grants Act and FGCAA, which were enacted to

address whether and when agencies should use grant agreements instead of procurement contracts

(and thus distinguished between grants and contracts), exemption (k)(5) is not a statute designed to

address funding by federal agencies and does not distinguish, either expressly or by implication,

between grant agreements and contracts.  It just says "Federal 

contracts."8
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In referring to "[g]overnment contractors" and "contract" when an agency hires a private entity to
perform a function which the agency otherwise would perform itself, Congress plainly
contemplated a procurement contract.  But exemption (k)(5) is not written so narrowly.  It does
not focus on procurement but instead speaks generally of "Federal contracts."  Cf. also, e.g., 38
U.S.C. § 4212(a) ("Any contract in the amount of $10,000 or more entered into by any
department or agency for the procurement of personal property and non-personal services
(including construction) for the United States, shall contain a provision requiring that the party
contracting with the United States shall take affirmative action to employ and advance in
employment qualified special disabled veterans and veterans of the Vietnam era." (emphasis
added)).  

More to the point, the plaintiffs' reliance on the Grants Act and the FGCAA proves too much.

A quick review of why Congress enacted those two statutes belies the plaintiffs' theory that Congress

intended a formalistic interpretation of "contracts" in exemption (k)(5). Before Congress passed the

Grants Act all federal agencies authorized to fund basic scientific research were authorized to use

procurement contracts but only three agencies were authorized to use grant agreements as well.

Most of the agencies authorized to fund basic scientific research, then, were forced to comply with

burdensome procurement regulations. In an effort to give agencies more flexibility, Congress enacted

the Grants Act. See generally H.R. Rep. No. 2640, 85th Cong., 2d Sess. (1958). The statute gave

all affected agencies the discretion to use either a grant agreement or a procurement contract when

funding basic scientific research.  42 U.S.C. §§ 1891-93, repealed by FGCAA.

Adecade later Congress created the CommissiononGovernment Procurement (Commission)

to study procurement by federal agencies and report to Congress. Pub. L. No. 91-129, 83 Stat. 269

(1969). In studying the relationship between federal grants and procurement, the Commission found

a good deal of chaos. For one thing, agencies (and sometimes the same agency) were using grant

agreements and procurement contracts interchangeably for the same types of projects.  See Report

of the Commission on Government Procurement (Dec. 1972) at 157 (JA 292). The Commission

discovered, moreover, that Congress's enabling legislation was inconsistent regarding the

circumstances under which agencies were to use grant agreements rather thanprocurement contracts.

Id. at 159 (JA 294). The Commission recommended legislation to "distinguish assistance

relationships as a class from procurement relationships by restricting the term "contract' to

procurement relationships and the terms "grant,' "grant-in-aid,' and "cooperative agreement' to
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assistance relationships."  Id. at 162-63 (JA 297-98);  see also id. at 164 (JA 299) ("The term

"contract' should be restricted to procurement relationships.") (emphasis added).

Congress responded by enacting the FGCAA in 1978, several years after Congress passed

exemption (k)(5). (Although the FGCAA did not pass both houses until 1978, Congress considered

similar legislation from 1973 to 1977.) The FGCAA drew in large measure from the Commission's

report and attempted to tighten the distinction between federal assistance relationships and federal

procurement relationships. In the statement of findings Congress recognized that "uncertainty as to

the meaning of such terms as "contract', "grant', and "cooperative agreement' and the relationships

they reflect causes operational inconsistencies, confusion, inefficiency, and waste for recipients of

awards as well as for executive agencies."  Pub. L. No. 95-224 § 2(a)(2), 92 Stat. 3 (1978);  see S.

Rep. No. 449, 95th Cong., 2d Sess. 6-7 (1977) (noting "inappropriate use of grants to avoid the

requirements of the procurement system" and "often inconsistent" ways agencies used grants "even

for similar programs and projects").  In the statement of purpose Congress explained that it hoped

to establish uniform criteria and promote increased discipline regarding the selection and use of

contracts, grants and cooperative agreements. Pub. L. No. 95-224 § 2(b)(2), (3), 92 Stat. 3 (1978);

see S. Rep. No. 449, 95th Cong., 2d Sess. 6 (1977) ("No uniformstatutoryguideline exists to express

the sense of Congress on when executive agencies should use either grants, cooperative agreements

or procurement contracts.").

This is the backdrop for Congress's 1974 enactment of exemption (k)(5).  In light of the

uncertainty over the meanings of "contract" and "grant," the lack of uniform statutory or regulatory

standards dictating when either instrument should be used and the recognition that agencies were

using both instruments to fund similar projects, we doubt Congress intended exemption (k)(5) to

employ a rigid definition of "contracts," one contemplating a neat division between procurement

contracts and grant agreements. Put another way, it is doubtful that Congress intended the protection

of a confidential source to hinge on what Congress knew would, in practice, be an arbitrary

variable—the agency's choice of grant agreement versus contract.  See Report of the Commission on

Government Procurement at 157 (JA 292) (observing that for basic scientific research some agencies
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used grants while others used contracts). Rather, it is more likely that Congress intended the

protection of confidential sources to turn on the government's need for candid information and the

reduced likelihood of obtaining such candid information absent an assurance of confidentiality.

Moreover, why would Congress protect the identity of a source providing information on an

applicant for a procurement contract but not a source providing information on an applicant for a

grant agreement? We find nothing in the record to substantiate the plaintiffs' suggestion that

Congress was more concerned with the suitability and qualifications of procurement contract

applicants than with those of grant applicants.  Indeed, a good argument can be made in support of

the reverse proposition: inasmuch as an agency has less day-to-day control over a grantee than it

does over a contractor who performs under a procurement contract, the agency has a stronger

interest in determining up front that the grant recipient is qualified and competent.  The plaintiffs

suggest instead that Congress may have seen a more pressing need for source protection in the

procurement context where a source frequently is asked to reveal personal details about an applicant

(the suggestion being that such a source, fearing reprisal, likely will not talk, or talk candidly, absent

an assurance of confidentiality). Brief of Appellants at 40.  But the same could be said of the peer

reviewer asked to evaluate the merits of a proposal and the capabilities of its PI. As Wanda Henke

explained in an affidavit submitted below, NSF peer reviewers "focus on the research proposed by,

and research capabilities of, the specifically named PIs. In fact, the reviews are frequently written in

a manner that is quite personal to the particular PIs who have submitted the proposal." JA 169-70.

Finally, the plaintiffs rely on the interpretation of the Office of Management and Budget

(OMB), the agency charged with implementing the Privacy Act.  See 5 U.S.C. § 552a(v).  In 1975,

shortly after Congress passed the Privacy Act, OMB issued interpretive guidelines for the entire Act.

Regarding exemption(k)(5), OMB stated, "The term"Federalcontracts' covers investigatory material

on individuals being considered for employment on an existing Federal contract as well as

investigatory material compiled to evaluate the capabilities of firms being considered in a competitive

procurement."  OMB Privacy Act Guidelines, 40 Fed. Reg. 28,949, 28,974 (1975).  The plaintiffs

emphasize that OMB did not suggest that the term "contracts" encompasses grants and urge that we
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defer to OMB's contemporaneous interpretation of the exemption. It is far from clear, however, that

OMB intended the statement quoted above to be exhaustive or that OMB squarely addressed the

issue presented here:  whether Congress intended the general term "Federal contracts" to include a

federal grant agreement that contains the essential elements of a contract. Indeed, in a 1991 letter

to GAO, prepared in response to the GAO Report, supra Part I, OMB suggested that an agency may

protect the identities of peer reviewers via exemption (k)(5) so long as the agency first publishes a

regulation stating its intention to do so as required by 5 U.S.C. § 552a(k).  GAO Report at 16, 20

(JA 238, 242) (January 17, 1991 Letter from James B. MacRae, Jr., Acting Administrator of OMB's

Office of Information and Regulatory Affairs, to James F. Bouck, GAO Evaluator).

We have considered the plaintiffs' other arguments and find them without merit. We therefore

hold that the term "Federal contracts" in Privacy Act exemption (k)(5) encompasses a federal grant

agreement if the grant agreement includes the essential elements of a contract and establishes a

contractual relationship between the government and the grantee. We conclude that the NSF grant

agreement is within the scope of exemption (k)(5) and that NSF properly invoked the exemption and

therefore is entitled to summary judgment.

* * *

For the foregoing reasons the judgment of the district court is

Affirmed.
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